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The DepartmehtlOlupported Jl,WS' right to dete~ine where to interc::;mect subj ect
to,interconnecCion points being teChnically feasible for USWC. The Department
cited theCoattni::.'lsion's deci3ion in its: ORDER RESOLVING ARBITRATION ISSUES iSHued
December 2. 1996 in the Consolidated Arbitration Case, In thar. O'::"der~ the
Department noted, the Commission required USWC to allow intercorl..'1ection at any
tec~~ically feasible point en its net.....ork requested by the CLEC,

1;' AWS

The pa~tiea coul<:1 not agree on which of them should determine the point·s of
inc'erconnect1on.

3, The Department

-End Footr-ates- - ,

, n3 In, :'making their recommendations. boch the Department and the ALJ noted
th.t't.he Eigh,t ,Circuit'Court of Appeals had stayed 47C.F.R. § 5:".809. the
,so-called'''pick and choose"rula. The fact that SUbsequently the Eighth Circuit
Court of Appeals hal> iSl~ued a tinal ordel:' striking down the "pick and choose"
rule, (July 18, ,1997) ctrengthen::; t.heir rc.commendationa and r.he :urther
demonstrates the reasonableness of the Commission L s decision on t.hiH ; F.I~Jue.

- .- - - - -Footnotes- - - - - - - - - - - - - - - - - -

The parties agree that. the provi,gions of section 252 (il of t.he Act shall apply,
in.cluding t'inal lOt-ate 4.l'lCl f~deral int:erpI:'e::.ive l."egulat::iou:; in e!fecc from time

to time.

K, Points of Ineerconnection.

tJSWCstated that it would offer the choice 0= vircual collocation, physical
collocation, or, mid-span meet arrangements as the points of inte=conn~cti(ln i.F
they are .te'chnicallyfaasible .1I.dditional pointe of intercormection ["'42]
must b~ request.ed'lIia the bona fide request process.

2. USWC

'. AWSa:rgued that it. is ent.itled,to interconnection at .....hatever po:'nt it believes
iet.echr1icallyfea:sible.:subject to tl1~ fja.m~ re.:Ltiouable space anc eqUipment
limitati~ns that a::e imposed on other LEes and incurnbent LEes. l\WS aleo
ci~imedt:hatit'end.tled to physical collocation for remote 5witching units
(RSUs)· and digital loop carriers (DLCs) or virtua.l collocation. AWS cited
Federal,ActSections 25Uc) (2) and (6). F'CC Rule 51.305, and FCC Order,
Parag'rapha 212 and 573, in support: of ite posicion,;.

AWS alsollrgued that USWC is not entitled to select points of int.erconnection.
AWS atatedthatthe bur'den was on aswc to derTionstrate with clear and convincing
evidence that • requested point ,of interconnectior:. is not techni:::ally feasibl~

,a.nd alleged that lrSWC has not demonstrated any infeasible interconnection in
this proceeding.

:::lL'1 01·
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4. The ALJ

I

The,ALJ recommended the same treatment in this docket as the Commission adopted
in the Consolidated Arbit.ration Proceeding, i,e. to not: limit che distance for
meet: points.

AWS object.edt~ OSWC'g proposal,. arguing that the Federal Act and FCC Order
allo~ AWS to,aelect anyte;chrilcally feasible met:hod of interconnection and
access, to Ul1bundled u\::ltwork, elements with no lim.l.tatior. on distance.

'2. AW£

4. The ALJ,

L. One-,Mile Dist.ance Mid-Span Meet Point.

The PederalAct'andFCC rules are clear. AWS has the right to interconnect and
USWC will be required to all~~ interconnection at any technically feasible point
on the network that AWS reque5ts.

5. Commission Action

The AL.r agreed with the Department that the Commission/ should ad<Jpt language
simila.r,· to. what. it adopted in the Consolidated A:cbicra::inn Order, providing that
AWS should be entitled to interconnect i.ts network with USwe at dny peint that
is teclmica~iy ~~asible Bubjec~to space and equipment limita::ions.

3. The Depa.rtment

1. US'l4C

USWC proposed, that a limit ,be ,placed on t:h"" length of facilities (*43J that
tISWC must. construct to es'tabliah :amid-span meet point arrangement. USWC stated
that a reasonable standard ,wo\ild ,be ,to limit O$WC'sconstruction obligat:ion to
liO I1\Qrethan,Ol1em11eof,facilic:ies and no more than one-half the distance of
jointly providedfacili,tias:.a5WC also recommended that direct trunks should be
e5:tabiighed';"'he~'trafficbetwe'enUSWC'and Awe; exceeds S~2 CCS. US'r'i'C explained
that.the·~ea30nfor thia.reco~dation iB to ensure an efficient mix of direct
~runk transport and tandem switching.

'TbeDepartment: ci ced tbe Commission's ORDER RE:SOLVING ARBITRATION ISSUES issued
December 2. 19.96 in wbich theCommiszion noted that USWC agreed to negotia.te
mid-span meet points of intert:o,nnect:ion without any preset distance limication,
The Department recommended a similar determination in r:ht.., proceeding that: no
distance limit be set,

AWSproposli!.dthat.the companiQ,90egotiate meet points and each party should be
re~ponsible for costs to cons~ruct [w44] facilities to the meet points.

. ,

AWS noted that USWC' s proposed one. mile limitation for mep.t.· points is contrary'
to what USWCagreed toint.hecon~olida.tedarbitr£1tionproceeding and argued
that ,USWCshould 'not be permitted to discriminate against AWS in this proceeding
by arbit:l:,";'ri.lyimposing, .. di:"t;anc~ limicat:ioD whicr. shites the cos::s of
'interconnection t.~ AWS.

;:,c;~ I UI'
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S. Commi,SsionAccion

In .LLtJ BdeL,. USWC withdrew its objeccion co collocating RSUs based on the
Commissiontsdecision ill the Consolidated Arbitration Proceeding. USWC
acknowledged that the Cbmmissionhas adopted AWS'position on collocating in
other arbitration proceedings but noted that those decisions have been appealed.
Pending the results of the. appeal, US''''C agreed to collocate RSOs in its end.......
O,,-1:~ce5.

2; uimc

4. The AW

The Departinent noted tha.t the Federal Act and FCC Rules (*46] had been
interpreted by t:he·Commission in it~ decision in the Consolidated Arbitration
Proceeding. The Depart-ment stated. that there was no reaeon to cbange or modify
the Commi~aion'~ earlier decision to allow collocation of RSOs and DLCs.

~. AWS

M. Collocation otAWS' RSUs and DLCs

The Commission finds that the Federal Act and FCC Order allow AWS to select any
technically feasibl~ method cif inr:erconnect:ioD and accefl3 to unbundled net·...ork
elementa...,ithno limitation on distance. Accordingly, the Commission .....il1 not
accept. USWC' 8. p.r·opoHal and w-Lli adopt: AWS' no ~im~t mi~pan meet point
recommendat.ion.

3. The Departmen~

Furthermore, according to·AWS,USWC witness Londgrenagreed to allow collocation
of RStisandD1.Cs·consiGt:er.r:w:i..th .the Commission's limitations determi;led in the
consolida~!:!d'arbitrationproceeding.

The A!.J ~tated that the Commission has explicitly order~d that U S WEST permit
RSUs and DLCs to be collocated. Consolidated Arbitration Order ac 16. The
Commission' found that collocated equipment need not be t'xclusively used. fer
inte~-co:c.ne.ction 01' a,;c.:e!:l!:f to unbundled network elements. According to the ALJ,
A\olS shoul.c:l hp- entitled to physical collocation of equipment nece::;sar'/ fOL"

interconnection or accesg to unbundled network elements. including RSU~ and
DLea.

AWS sought aut:hori c.y to collocate remote switching units (RSUs) and digi t: .. 1 loop
carrier. ·systemB (DLCs) ·at USWC premises. MIS argued r:hat USWC's opposition to
collocation of. any equipment tbat is not "transmis.sion '("45] equipment" is

cont.rary to FCC aDd Min.nesotaCommi~::JiQn d€<.:i3ions. AWS acknowledged that t.he
FCC sta.tedthat it ....,ouldnot. imm~diately require an ILEC to permit collocation
of srit;ching equipment; However, AWS stated that the FCC also left it to State
Commission's to determine whether part.icular equipment is used for
interconnection. or acc'ess to.unbundled elements and noted that the Minnesota

·.Commi::::::iondl!!t.ermined in the· C~:msolidated Arbitration Proceeding that
c(')lioc~'tionof RSUsand· DLea equipmant: i FJ required_
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s. Commi~3ion ~ction

5. Commiaaion Action

3. The, Dep~rtrnellL

Consistent ¥i~h ~ts reasoning and action in the Consolidated Arbitration Order,

2.AWS

aSHe argued. that the definltion of "collocaced premises" shuuld be restricted to
uswc:' s central oEf:i.c:e.s [*47J and tandemc, in ·.....hieh event :!"ll:que~ts for
collocating' on premises ocher than tandem and e.."l.d office ~wi.tching facilitiee
would not be'q.utcmatically ·~ranted but would be based all a boua fide request
process.

~: us-we.

N.' Definition of. "Collocat.ed Premi:JC3"

'Consistent with its reasoning and action ).;1 the ConBolidat.~d ~b1tration order,
the, Commission will allow t.he collocation of RSOs .:lnd DLCEl on USWC' i3 pl:cmi3e:'!.
It 19 underst.ood that, 'a.s stated in the Consolidated Arbitrat:ion Order, 1<.509 arp.
not to be used to avoid toll access charges by OSHe.

,A,WS dlsagreed.with USWC' sproposed definition of "collocated premises." AHS
argU.edthac the'Federal Act, Section 251(c} (6) obligates ILECs to provide

. nondiscdminlltor.y access·to collo:cated ~pace at its '·premises. II AWS contended
t:Jiatt,hefcChas dete,rminedt.hac 'pr'emises include a broad range of facilities
includirig·central.~ffices,';"i~ecenterB, tandem ofUces, structures owned 0:::-

, J,eas'ed ,:and·any other structureS'which house network facilities and public
rightEl-of-W3Y. 'AWS' asserted that' USWC' a p:::-oposed restriction contradiccs the
r?~C'sdeteiminatlon that: collocation can only be limited j,£ the ILEC
demdnstrates,r:hat a particular location is technically in£ea~ible. AWS noted
that USWChaa not presimte:d;any' evidence of infeaaibleness of locationA at
which '1\'~iS seeks collocation.

"" . The AW

,AWS urgeo.that; its contract ;Language Bhould be adopced since (according to AWS)
. it Is consistent ....ith .FCC Rules' and the Minnp.:30ta Commission deciaion.s in the

Consolidated Jl.rbitration Proceeding. [*4.8}

The~J recommended the same treatmen~ in this docket as the CommiBBion adopted
in the Consolidated A,J:'bitration Proceeding. According to the ALJ, "collocAc""d
premises" should be broadly interpreted to include all buildings and other
's~ructureSl t:hat; contain net .....ork' fac,ilities

Th~Department stated that the Commission adopted t;:he FCC's position that
,col10<ra~ionmust be permitted at:. LEC central offices, serving wire centers, and
, ,t~l1dem'of1:;ices, afl well as all buUdinga or similar st.ructures owned or leased

by the incumbent LE:C Lhat house 'LEe network facilities. The Department stated
that, therl! ,i.IL no reason to modify or change the Commission':; deci:Jion on
col10¢ation in. thi~, proceeding.

.)Li ~ I U I .
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<.. D'SWC

lEXlS··NEXIS·

AWS reccmmendcdthat the commission r~qui.re USWC to negotiace and make available
other unbundled elemente that are nece8sary for wirel~~s app1icat.lorls,

consistent with its reasoning and action in the Consolidated Arbitration Order
(p~ge 17) " the Commissio:l will requi:::e USWC to explain and demonstrate the
uses of its space if it denies ~io/S access due to space exhaustion.

3. commission A~tion

AWS asserted that to the extent USWC propoged to reserve space for ita own use
.that exceeds the limitations impot:led by the FCC its proposal must be rejected.
2\(.1<; statedt.h~t if USWCdeniefO AWS .collocation Apace. due to space exhaustion.
the Commission should reqUire uswcto provide detailed flcorpl~n8 and explain
the use3 of its 'space ~nd gtep-s taken to avoid ~pace exhaustion.

1. AWS

2. Av_S

OS'rlC pro!?osed to condition phyaic:al and virt.ual collccaLion on apace
availabi.lity. The only party to address USWC's proposal was AWS.

1. 1.jSWC

O. Determination 0: Exhausted Space

t.he Commissl.on will not restrict the definit.ion of "collocated premises" t.o
central o:t:f1c::eA and tandems aa urged by USWC.

AWS ·asserted that: USWCi~ roquired by [*SOJ the F~deral Act:, Section
251 (c) (3) to'. provide nond.i.scriminatory acces s to 'tmbundl ed O~ twork e lemcncs at:
any tecr..nically·feasible point. According to AWS ,tJSWC must negotiate in good
faith for any special unbundling required for a wireless application.

P. Nondiscriminatory AcceDS to Unhundled Network Elements

r.ws nor.ed that the FCC and the MinneDota ["'4~J Commii:lGiol1 Itlandat.ed chat !lpnce
fer collocation ·be allocat.ed Orl. a first-come, first-serveo basis. FCC Ordar .,
585; Consolidated cOrder, p. 17, AWS stated that ~hile the ~Cc permitted ILECs to
reta1n a' ;'U.'mitedamount- of floor spacefo'r defined future uses," ILECs were not

. perrilitted to' re.gerve space for future use on terms more favorable than those
appl'icablet:.o.other telecommunications carriere ~Qeking space for their own use.
FCC ?rder PPS!~. 602, 604.

AWS noted that FCC Rule 51.319 lists the following network elemenL~ tha~ U S
WEST must make acces.sible: local loop, network interface devices, local .ar.d
tandem .switches, int.eroffice transmisflion facilities, signaling networks,
call-related databases, operat:ional support: systems functions, and operator
car"rices/directory a~6istance fac~liti~~. AWS not.ed that t:he FCC ~lso stated

'. that St.ate Commissions cO\Jld require t:h~ unbundling of additional net.work
elements. (FCC Order, P 366} .

jt..~ 1 tn:

:~..
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The Commission, finds that this reasoning ::;h01.11d apply with equal force to this
case. The Commission will requj.;re unbundling of additional element:; on a
case-by-casebtud.s if it is technically fea:;ible. ["'53] 47. C.F.R. § 51.317.
Ondor the burden ~f proo! astablished for ~his proceeding, OSWC will'have the
burden of proving the unavailability of particular unollndled network elemcnt:9.
Abs6nt such a ~ho .....ing, OSWC must provide nondiscriminatory access to unbundled
network eleme.nr;s, including specific wireless applicat.ions, through negotiation.

In' the Consolidated Arbitra.tion ORDER. AFTER RECONSIDERATION, the Commissi.on
rejeccedUSWC'B request fora. BFRprocel;s for each request for subloop access.
The Commission stated:

Accordi.~igto .the AL],47 u.[;,·C.§· 2S1(c) (3) require:3 an incumbent LEC to provide
nondiacrimina tory access to network. elements on an unbundled basis at a.ny
techl1icallY·. fecisible point .. Tl7leFCC' I; rule requires the ILEC .to unblmdl@ the
following elemencs: network interface device, local loop, switching capability,
intQroffice, trandmiG'::lionfacilit;:ies, signaling networks, calL-related data

. h;;oqea ioperational supportsyetenV:l, and operator servicos and dil.'ectot'y
.aS5i~tance.47C.F. R.§ .51.3:r9.

The'Del'c!lrtment noted that the FCC requires that: an IT.EC m1..1st makp. available at
least seven:networkelements.and.allows state commissions to require further
elements;co be.unbundled. The Department supported AWS' request tha~ the
CommiS6ionrequire the parties to negotiate tor additional unbundled network
element~ rather than ~requirement tha~ A~S follow the bona fide reguesc process
suggested byUSWC.

3. The Department

USWC aaeerted that it complies with all ~cc requirements tor providing unb~~dled

netwo~kcl~ments ~nd thac.che~~ is no dispute on this issup.. USWC, in accordance
.... ith 'FCC' rul'es; will negotiate' ......ith other carriers to make addi t:ioc.al neC"'ork
'elements available. USWC sta.ted, that AWS has not identified ("51J any
specific' additional network elements which it ·seeks to unbundle.

4. The ALJ

U S WEST I s: .request ,for (1. BFR process for each request for subloop access
reverses t:hethru~tof theA-ct.,and the FCC rules and the burden of proof
el'ltablished' in the Comlt1iDsion's oWn procedural order."
fR~conside~aticnOrder at: 16).

5 .. Commi~.8ion Analysis and Action

::,he= ALJfound chat trswc's proposed bona fide request (BFR) process for each
unbundled element is incons.iseentwith the FCC . rules and should not: be allowed.
The·JlLJ·sta.tedthatUSWC is'required ("52) to provide nondiscriminatory

'acc;ess .to·unbundled network. elemence .at any technically feasible point. p,
11et.....orkelement is; considered technically feasible absent technical or
0l?era~i.orialcOl~C,=n1.sthatprevetit the. fuHillment of a request by a
te1ecommunicilt:ions carrier. The 1U.J etated that ifAWS det:ermines that another
a3pect o;f u¢lundling is required for a specific wireless application, t1SWC must

, negotiate with AWS in good 'aith for such application. Such an eleme::lt. must be
prOYidedunless USHC demonstrates it is not technically feasible.

.)L.' lUI .
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Q. Access .toOperational support: syst.ems

. .

uswca~g~edthitneither the Federal [tSS} A.ct nor t.he FCC Order requil.-es
unbundled ~cceSB to OSS<forineerconnection. US~C stated that the requirements
stated in FCC RU.les PS1:30Sare exten2ive and detailed and do not. include access
to operational support syst.ems. Because .both of t:he intex:connecting companies
maincainallfacilities required to Bervic~ their end use customers, there is no
need co ~cc~ssthe oebar carrier'sOSS, tJSWC stacedthac it will evaluate any
request from AWSto del:el:'rnine if it is adJievable, the ciming and the COSl:.

3, The Department

~.A.WS

operational ::;upportsystems (OS5) includ~ a variety of computer databd::leS and
sy~temBwhlchsupportnetwork operating services. The parties did not agree
whether oswe.ahould be ~eguired to develop and implement electronic interfaces
for acce56 to it:s operatiOnal support syst.ems for ordering, provisioning and
maintenance/repair function4.

. 2. USWC

AWS complained thaL USwe has denied its legal obligation to provide
nondiscrim:i.na:tory accesS to itu support :;Y5temg. a:r'guing that its legal
obligai:.ionl<.nder 2SJ.(c) is mutually exclusive. 1l.ccording· to J\WS, U:::;WC ha3
separate.and independent dutiest.o: (I) negotiate in good fair::h; (2)
interconnect ·tacilities and> eqitipment; (3)' pro'fidenondiscriminatory access to
network !,!l~mE!ntGon a:n. unbu.udled.\bn8is; (4) otter. telecommunications services
for resale.:n:,wholesale C"'S4]ratee; and IS) provide physical and virtual
collocation.

The Department 1'oi!(.;ommanded granting AWS' request for real time, electronic
, . \

interfaces (access) to lJSWC I a OSSccr-Jicee'l: orderin,g, provlsioning, and
maintenance systems. The Department ~tated that FCC Rul~ Section 51.319(f)
specifically requires LEes to unbundle and provide nondiscriminatory access to
the network operations support systems functions of pre-ordering, ordering,

~. .

AWS argued that without greater gpecifici~y in an agreement., it will not be
guaratit.eedthesl'1me accesBtOinformation a~ is available to USWC. AWS' proposed

· Int.~rconnectionAgreement',Sectiori.·3 containctc:rms for the p:t:~vi.5ionof an
incerfacefor:transferri.ngand receiving Order confirmation, Completion No~ices,

· and other infopnation.· Section· 5 (c) •co~tains AWS 'prop09al for the provision of
'Jnainc.enance/repair interface including the implementation of uniform industl:.·y
· :ilta.ndards being developed by the Order and Billing Fo~tn .

OSWC couut:eredchat AWS d1onotraiae this issue fn its pet.ition and therefore
the Arb,i.trat;or need notccn:,ideJ:' ie. According 1:0 US,olC, the Fede:::-al Act limits

'the Commiasion ~sconsideraticinof i.ssues to those that a::'e raised in. the
\ • .• -' I' - • , ' '. . .•

.. petition and in .t.herespOnse.USWC .stated that it has not. receiv~d a proposal
fromAWS.oIl:electrOtlicaccessa.ndwithout knowing AWS' requirements, it cannot
formulat.e:areslJool5e..U3WC 5ta:~ed that. A.WS and tJ S WE:ST have· only had limited
negotiationofsystemaccesoand that it !USWC) is willing co continue
negotiations on thia issue.

:::-.c.:" I tH'
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stated the Federal Act requir!!s that the quality of an
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The A,W

(* 58]

(*56J4.

3. The Department

The Departm@nt

2. tJSWC

s. CQm~issi6n Act~on

The Ar.j"'no't:ed that ,uswC' soperational ::;upport system is a ne~ ....ork element. The
ALJ reasoned that because USWC's operational support l':Y!'1t.em is a network
element,bo~~theAct: end FCC'mandate aCCeEl3 on a nondiscriminatory basi!;. To
me~t t.he Act's and the FCC' srequirements. the ALJ stat:ed, US~qC must: provide
access to AWS at leali:lt. equal in quallr:y to that: enjoyed by USwc. Because the
record iF; void of, any p:l:'oposal by USWC to provide L;uch parit.y, th~ ALJ
concluded, it is reasonable to aliply tne elecr:ronic interface.c: pr-oposed by AWS.

1. AWS

R. Remedies for ServiceQu~lityViolations

provisioning, ma,intenance an'a: repair, and billing func::ions. The Depa.::-t:rnent also
lloc.ed that.i:n cheCon!!lolidatedArbit.racion Proceeding, the Commie~ion

interp.t"et.ed., the ,FCC. First-Order. and refused to restrict: ho ..... Gl purchaser of

unbundl~d network elemeots lllight uee those unbundll'!cl el"!"fllents.

The Conlmi.ssibn,f;inds that. ass is a net.work element. A3 required by the Act iiud
~Cc~therefore;'the Coinmissionwil1direct OSWC to grant AflS accF.!SS to th~se

.. aervices'on,anondiscrilllinacory ,basis. This decision is consister:t with the
'Commis.s.i'on' s..r~fu~al incheCoosolidated Arbitration Proceeding to restrict how
a purchaSer: of 'WlbundJ;ednel~work elernenLt:I might use those unburidled elements. It

',;" :cii~o .consistent ....ith thEt.Eighth Circuit Court,ot" 1\.ppealn I July 18, 1997 order
,.on,pet~t'ions',forrevie~oftbe·'FCC'srules implementing the Telecommunic~rl.t.ions
Actof199S>' '

["'57) , ,hWS'reco'mmended scandilids relating to network reliability, net.work
:l.nterface:specificationc,e:r.ror,performance, operations, i:md administration of
outages . AWSstated th.atits,p::oPosed service quality standards should be met
by 'uswc :andsp.ecific remedieaimposed if not met.

Regardi~gper'formancecredits, OSwe objected to AWS' attempt to p.n force
penaltiesonUSWCf6r not me~ting 1\.1015' requested performance standards. USWC
asserted that ,penalties az·e. illegal, unwarranted and unrelated to any harm that
AWS n\Z1y·suffe~. USWC argued that there is n.o ~yidence in the record that these
penaltieEl are appropriatenordo8Sl the Act or FCC rules permit them in the
cont~xt of an arbitrated proceeaing. USWc concluded that if AWS believes it i~

'being illegally discriminated against it can !:leek remedies from the Commission,
the FCC O~ che courts.

nswc recomrnendedthatservice .quality standards be dt'ltermined in a sepal:'ate
proceeding similar to' how' COlltS' are being addreG3ed.AI though no current pending
gerviq~qualit.ycaseincltidesAWS,the standards determined in Docket No.
4:21!M-96-'72.9, 8'55, .9 09-Me,rged could be applied to che U S WEST-AWS relationship.

.::lC:~ I D I .
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AWSa.rgued that USWC must provide nondi~crirninatoryaccess to i.tc poles, ducts,
conduit.s,and rightL'l-of-way in t.he same fashion a:1.d on the same rates, te:r1Tl~ and.
(;ondit:.1.ons as it p=ovides itself or other tr...lrd piirty, According to AWS, t.his

By contrast; th\:l··'JU,J found,' USwc has tailed to present. evidence regarding its
int'ernal,quality or perform..mce$tandards to assure t:l1atits customers. receive
the quality of serv{ce to";'hichthey hav~ become accustomed. The l>,LJ conduded
that: th~ service gualit.y standards and pe::oformance credit.s proposPod by AWs
,ShouLd 'be. 'approved,

"'. The ALJ

5. ,CommiBsion Action

S. Access to Poles, Ducts, Conduits and Rights of Way

unbundled element and the access to such unbundled element: shall be at lea~JC:

'equal in quality too t.hat: which the incurr.bent LEe providea to itself. The
Depart.ment fu't-ther noeed that-tht!: FCC :ltated iu its rules that if technically
feasible the quality or an'el~ment an.:! access t.o that. element may "upon request,
be aupe~ior io quality to that wh~ch the i.ncumbent LEC providez to itself. " The
Depar'tment noted' that competitors purchasing unbundled element.s have a
legitimate interest to ensure that their customers receive high qual~ty service.
Witbout specifi.c service qualit:y or performan-=e standards a competitor may be
unable toen'sure t.he quality of service ie, expp.<::ts. Th~ Department ~tated LhClt.
if USWC doea notprovide'a sufficient level of senrice q"..tality for it.s o'",n
ClJSCOnlers, competitors should not be limit:ed tc chat. standard.

'I'h~ parties agreed that OSWCmust provide nondiscriminatory access to poles,
dllcts',conduita, and rights-at-way, buL disagreed as to what extent USWC must.
accommodate AWS needs and whet.her USWC should be able to reS~:l.-ve 15 1Jercenc of
capacity for mainte..~al1ce and administrative purposes.

~he Departmen~noted that the Commissior.'s ae~,ice quality rules set broadly
defined minimum standards. ~,such, they should not be the ba8i~ for setting

,$ervice quality standards ::or compet:it;cre. The Department etated that AW.')'s
'proposal, in,cl\lding penal'ty proV .i:3iOnB, reasonably addressed its needs as a

["'59l competitor using (]SWC',~network element.s and services.

Th~ ALJ'nOted: ,t.he import.ance ofservic:e quality standards iI' the provision of
wirelQliJS' ,ser..d.ce~. ,Over the ,'years" Lhe ALJ observed, AWShas experienced

'prohlef!is:with'OSWC intcrmsofpi:'ovisioning del.::lys, service ou~ages and
'blockirig; ,'The ALJ'statedthat.AWShas drafted detailed quC\lity and performance
standar'ds, ~hichrelatedirect::iyto the functions of Network Reliability, N'etwa~k
In.t:e= face" Specit'ication,s ,Error Perfonr.a:Lce, operations and Administration 0:
Outages. The 'ALJ~ound 'that~ach of th~ proposed quality and'pi:!rformance
standard"".,:l.sbased an specific indus t:ry 9 c":::.da rds, rriliabili t:y obj ~ct:ivea and
pei-fornlanca specif ica tions .

',TheCc:ilT1l'llission will a'dopt 'the ALJ I t' recommendation and reasoning and require U S
WEST to meet:',the service quality standards proposed (*60) by AWS and be
liable for Bpecific remedies if t.hose standards are not met,

;:,c.~ l Dl'
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The Department recommended followin~ the deciRione in the Consolidated
Arbitrated Proceeding and require US~C to make reason~ble efforts to accommodate
access by AWS and provide that any dispute~ should be resolved by the

AWS' obj accedto USWC' s claim that access requirements az'e reciprocal ~or AWS.
Aws'argued that this wsit:ioo' is cont:r:ary to the FCC Order that determined that
CMRS .providers are not LECsforpurpoaea of ell€< Feuf:lralAct . Furthermore, AW~

;'t:ated~t'he Commission in the Consolidated Arbitrat.ed, Proceeding did cot plOlce
recip.ro~~!ol:iligations'on'carriers other than USWC and z'ecommended tha~ this
poslition 'should be rejected in this [-62] proceeding also.

AW~obj~ct\:ld ,toUSWC's plan to reserve 15 percent spare capacity in its I,;unduit~

and ·["'Ell]duct.s ·for itself while denying acce!IS to tacilitip.8 by AWS. AWS
clarified that it does not. object to USWC retaining a reasonable amount of
necessa.ry capaci'ty for maintenance and administrative purposes. However, AWS
asserted thaca ~5 v~rcetlt reserve ,capac1r.y wa~ noe supported in the record and
shouid 'not be cha standardCiluth~rized level of cap:lcity reClervation. AWS noted
l:hat, theFCC~ in its order at;. J;laragraph 1170, does not allow an IlIEC to favor
itself byre,~el:'ifing capacicy for"some undefined future need. AWS noted that the
Commission in the Consolidated Arbitration Proceeding (Consolidated Order, pp.
43-'44~' also're~nizedthe,need for USWC t.o reClerve capacity for maintenance and
";'dal{p.{scrat{vepurp()see according to generally accepted engineering principles,

3 . The. Departmenr:

access must. accommodate AW5' technological needs, including t:be use of
altex~ative ~echnologie8 such as micro-cell technology, U S WEST must take
reasonable .steps to p:r:ovide acce::;c even to the ext=t of modifying it~

.facilities co increalle capacity. :AJ>lS stated that USWC shC\lld be allowed to
reserve space only toche extent necessary for required maintenance and

,admini.f1trad.vep1,lrposes based on generally accepted engineering principle.s.

. uswc stated that it will provide nondiscr..i.minatoryaccess to it.s pole.;,
conduit,g, :i.nx-le;t"duct right5-of~way, on a first come, first served basis, as long
as, capacityexist5. USWC ack."lowledged tha:: tl-',e .?eder-al Act Sect:ion 251 (b) (4)
obligate£! all loc.~l exchange ,'carrier::! to provide access to comptH.inlJ
teleco~unicq:tion,:providersbut.,asaer-tedthat this would include AW3 not just
ILECS.SU~h as uswe, uswc.argu.edthat concractprovisions muse be reciprocal for
both pa:i:'t:ies not: jllstthe im::umJ:>.ent. USWC claimed chat it should not be
required tocomn:ruct or reat'range facilities for another carrier and shoUld be

allowed to keep 15 percent.ofavailable capr.lc:lty for maintenance and repair
purposeB-.

'Regarding AWS' s reference to ,it: a micro-cell devices, USWc testified that placing
'these de~ices on the t.opa of'poles may cause network reliability concerns. t1SWC
also objected to Aws.seeking ·to plac@ the burden on USWC to obtain authority' for
righ~B-of-:wayonbehalf'of'AWS.USWC noted that iCClcquired its existing rights:
throughspecificpermie~. licendes, Ot' easements from public and private
pa'rtj,as. USWC argued that it has, no authority, undez' Minnesota law, to extend
r"6~] i:::s' ~'asement ri.ghtsthat it has acquired from some uL.her party, t.o Fl.WS,

US\oiC euggestedthat AWS should seek authority from r.he granting authori.ty
d:!.rectly for its '0'Nr\ use..

..)L:' 1 l) I '
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Commi,e:5ion. "

The .ALJcitedthe Commission'S Order-in the Consolidated Arbitration Proceeding
in ~hich oh~C6mrnisBion held tha't U oS WEST could

5. Commission Action

, ' '

Regardi~gthe righcs of way diSlpute. the ALJ stated that AWS should be afforded
nOI1discrim;n.:;t'.,?ry access toU,swc' s rights ("65J of way and rela.ted facilititil~

on theaame terms, and conditions which USwe provides co it:self or a th'i,..d party
'1n ac;cordAnce with section 25.1 (b) (4) of the Act.. According t:o t.he ALJ. such
acce5smUSt accommodate the different technological needs of AWS as a CMRS
provider't.o 'the'extont: te<::hnically feasible.

afford ~cceae to poles. duct~. conduics, and righc6 of way. - . to competing
provider,s,ot: tel-ecommunic;;..tions on ra te,'i I t.erml': I <l!ld conditions that. a:ce
consistent with section 244.

The ALJnoted'that section 2S1(b) (4) of the Act places the duty on USWC t.o

RQg~rding,>the 15 percent reserVe capacity issue I the Department 9Ldted chat: crS....C
S1hbl.\ld be "required to showth.at it is reserving capacit.y only for maintenance
and admin'iscrative J?urpoi:es in ,accordance with generally accepted engineering
. '. ..... .

principles:

'Followi,ng, th~ 'reasoning and recommendations of the ALJ and the Department and
consistent w,itp,the COIMli~sionI s Orde,r in the Consolidated Arbitraticm
I?roceeding. the Commi3sion will require USWC to make all reasonable p.ffort:; to
provide access to it~ poles, ducts, conduits and right:s·of-...,ay.

Section, 24-4(f} (1) requires utilities' to provide "nondiscriminatory acce:::l~ to any
pole,' conduit-,or right.o! way 0\olmcd or controlled by it". The ALJ noted that
thislang\iage'i~repeatedip. 47C.F.R. § L1403 and that Par;:lgraph 11.63 of the
[*64) 'F'CC~sFirst O:r'der requires

.. .'.' mainta.'fri. spare capacity on~y aSl"easonably necesaaryfor maint.enance and
adm±nist.~ati~e pUl:'poses, based upongenera.lly accepted engineering principles.

. . . . .

, utilities 'r.~ :t:..ike all r.:easonablesteps- to accommodate requests for access in
theee&ituLltion,5l, Eefore' c.enying access based Oti a lack of oapacity, a ut.ility

''"'lst explore,pO'te~tial a.ccommodations in good fai·th with the parties seeking
access.:':

conso~idat:edA:rbitrationOrder at 44,

, 'TheAIJ.foundth~t tiswc, failed to prove in this proceeding that generally
accepted.eng:i.~e~ringprinc:lph.6i-equireit to reserve 15 percent of the capacity
of ductsandconduitsf.or maim:enance and administration. Therefore, cheALJ
concluded,USWC:must make:r~a.sonable efforta co accommodate access by AWS to U S
WEST ~aciilities inaccordanoewi th applical::lle ,law. DisputP'Fl over whBther a
reasona~le,accommodlltionha&been made should be submitted to the commission.

..)L.l'l 0 I .
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'1.', Evaluation of P:;'oposed. Contracts

1. 'MIS'

4. TheALJ>

... .

The'~' recotrimended·thatAW5' propol:l~d interconnection agreement should
adopt'ed as- .theag:r:;eement of the p~rties: except acotherwise modified or
by the decisions in this arbitrat:ion.

,The ·ALJ found ,that: the Act requiree that a party petitioning tor arbitration is
rt!!iqui.redto provide the state Commission wier.

uswc stated that its Type 2 template agreement chould be adopted beC:iUse it has
been reviewed;' and .approved by nine state cctr'.missions and complies wit.h ["66J

.Sectiol1.s:251and 252(d) of the Federal Act. While AhlS claims its proposed
agl;~~nent'ia Bupe:t"ior;'USwC a:r:gued..that a' review of both agJ:'eements shows the
top-icsa~e :virt\i~llyidenticalandlaagua.ge of speciticprovisions governing

. general ·te.rm~ al1d'conditionsare: similar. Where language is different:, uswc
stated,USWC··gproposedagreement is fair ....hile AWS I agreemt'!.n~ tends to favor

. ·AWS .

AHS ,a.rgued..tha~ itsagreernel:\tshOlJ.ld be adopted because it: is clear and compl.i.es
with £ed~i::ailaw. cov~ringall issues necessary for a procompeti::ive
i~tQrconnec:eic:in4greement;.. AWS ,aaserted that: USWC I S agre~ment .is ambiguous,
internally. incon.." is t t'lJ) t. and incomplete, AWS also objected that US"iiC' S agreement.
also deferst;0omany issues' 'for ;fut.ure negotiation,

. alll:'el~vant dQcurnentationconcerning (i) the unreaolvecl issues; (ii) the
positionoteach party with reepect to those issues; and (iii} any other issue
.di~ou:J3ed andr~solvedby the parc.ies.

47 U. s. C .. §252 (b) (2) (11.) ,

3 .. The D:epartment

The ALJ notedthac a Sta.te Commission is then empowered to impo~e appropriat.e

. ,EJSWCdenied.:AW"S'. clairti8 that uswe's .gr~emenL; is repetitive, ambiguous, and
i'nternally:8onsist:.erit; OSWc: oite~var.iolls examples where its la.."'\guage il:l more
speciflc,·and.. ·effectively.addri::-ses the parties obligations a.Ccording to law.
USWC claimed,that' AflS"proposed:agreement places a nutnber of contractual
QbligatJ.ons· :QllUSWCtna~ is ,covered by existing la'oI. To the exter:t that. Ai'S'
contractgoes.·beYond .whatthe law .requires, USWC argued, it is improper and
unfair: .'

. The Department noted. thatth.e .Commission has the authority to select either
parties' .'cont:raqt ,in t:h~B '. arbitration' but favored ,the AJolS contract because, it
stat.ed,cheUSWCcontract: 1~aves'is8ueB open to be resolved in a separal:e
agreem~t 'inc:ludirig coliocatioc,' .unbundl~d elements and ra.tes, and terms for
ancillary services. . [*671 . The Departmenc: advised that OSWC I S approach left
too 'inanyis'sties unresolved contrary to tbe intent of the at:bitl:'ation process.

;'8' lOT,
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By co'ntrast: ,-the ALJ noted,'. the USWCproposed con1:ract deals with several
cr~aiai·a.iea!.;byBetting ·chem. atoide for resolut:ion by a separace agreement. The
ALJ noted that setting issuesasidewithouc: the agreement of r.he parties could
delay implementation and achievement of a11 interconnection agreement. The ALJ
did not fi.nd the fact. noted by G5WC, that USWC' 8 oroooaed contract has been. . . . - .' . . ~-

. selecteq·. aSihe. templat.e .by other State C::mmissions persuasive. The ALJ not.ed
·th.a.t·the·.c~riUriiSsi.onhas rejected. USWC' 6 proposed cont-raot in favor of AT&T'S
propos~d·.corii:ractlangua.ge·in.the Consolidated l\rbitration Procee.ding_
(Consolidated Arbitrat.ion Order at 7) .

. 5. Co.illlllission Action

The ALJ', ·found that .the Awscontract more comprehensively addresses technical
intercc:innectiorimatt~rsand·contains ge:leral terms and conditicna customarily
'containedi~ ei:a.nda::"dc~r.unerC:ial agreemerlts. The AL,T aho found that the AWS
(":601 .:.contract:·.mor~ com'preheol'ively addresses issues tha.t, . if not addressed,
might delay ·or prevent' theparti'es' achievement of ;;In interconnection agreement.

conditione:.uponthc part.ies to the agreement. 47 a.s.c. § 252 (b) (4) (C). The ALJ
etatad .that :.the Act cOIltemplat:.es an actual contract emerging from the
arbit:ra.t.i90;, 4 -7 u. S . C .§.252 (e)(~) (B) .

HavingreV'i~wed:' bcn:h propos~dcont.racte and the arguments of the part:.ie~, t.he
cOmJnlssion·findethatAWS\.propos:~dinterconnection<lgreement complies with
federal law and more comprehensiv:ely addreeses the contract issues.

For·the.oe~e~aons and. others. stal.ed by the ALJ and the De.partment, the
COmrtlis'sibnf:i~ds that AWS'proJiOsed contract offers the best alternative among

. the competing proposal!submitcedin this proce~ding. Th~:r~fore. the Commigsion

. will adopt 'it :a~a template foral. agreement betw~en the parties, except as
llIodifiedor lim1t:ed by the dec:isj;ons in th:..:; arbitration.

. r"nt'r~i;y:to" :oS'W~' s:claiin that-the Commission has nO authority to chOOBe one of
'.. th~agreeme.hea .. the Commission believes that. it. I'nust choose, as i.t did int.he
. co~o.l.i.d:at·ed;:Arbitrat.ed Proceeding, in order to facilitate an orderly
. impl~riientatiol1 .ofthe arbitratedag~eement, In t.he Consolidated Arbitration

'.• Ord~r;·· theCo~ift~.ion sCat.edac page D:

'Th~Commis~i~n sees . ("6~J no impediment. in the Act to incorporating
provisions.of·t.hat contract or any ot.her into its final decision.I:l.de.ed, the
Ac.t:;contemp'lat:es· accucil concracts emerging from these arbitrations. providing
for' sub,seqUentSt:at:;e commias.ion 'review of "an agreement adopted by arbitration
...' (empnasiaadded)." 47 U.S .C.§ 252(e) (2) (:9),. In adopting !lpecific

. 'c~nt~actu1l11an'gUage, the c.alT~li~sion is merely imposing terms and conditions
under authority ~ftheAct.~see47U.S.C. § 252(b) (4) (C).

.. Based on :t:he4~lcompany code nUmber ~ortion of the. docket: number assigne.d
£"I70J .to this proceeding, all costs of thiG arbitration would be borne by

USWC • AWSwas notaQsi9ned a companyc6de number ~nd that. Dumber had not been
rnade 'Part of the docket number be.cau3e it was presumed, at. the time c,h.;l.t docket
humhe~was assigned, that the public a~enciea (the Commission, the Office of
Administrative Hearings, and the Department I did not have the authority to bill

SE"lT BY:
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4. •.Ifa party.files for reconD.idero:ltion, the 'petrty shall submit alternative
cont.raet:la.ngua,getoimplet;nent itEJ proposod resolution of the issu~(s) that: it
wants t.heColMlissiontol;econsider.

3. Minn, RUl~s, Part 7829.3000. 'subp. 1 i9 va..ried~nd the pa:c:t.ies are directed
to fileanypecitions forrelle.a::ring· [*72J or reconsid~r~tion.within10 days
'of the i~8uanceof the Order from thil:' meeting,

~ that·l;her.lgr.eetllentexpresslystate that any future modificat.ions or amendments
\'fill be brought before tbecomin.i.&aion for approval.

ORDER'

1. Thatthe·.cqlllrn1~sioi:ltaJ;ce·a'dmil;i15t:rativenoticeo! the FCC'S First Report and
Order, In .the . MaC-tar, ·.of.lnipiem~ntat:ion of Local Competition Provisions in the
TelecommUnic'lir;ionsAct at 1996,CCDocket No. %-98, dated August 8, 1996.

:2 •.. 'Ttie.CO~l;11iSSion deciclesthearbitrated i.ssues as setfonh in the body of this
Order, itidudlugthe' following:

AWS.

OnMay b"'1997, :uSWCnotifiedthe ConillliDs1.on t.hatit object.ed to bearing 'all
oosts 'assoc::latedwiththis c!ocket and on June 2, 1997, the Commission requesl:ed
·illter~~t.edpartie!l·file'co~entBand rep1.y comments.

Sube:equently, AWS .vaJ,.un~~rllya.9'reed to .share eqliallywit.h aswc concerning l:he
costsi.n this :arbltrationproceeding. J\'N'S -::larified, however, that it does not
believe that: -: the Commission bas aut.hori ty, under Minnesota & l:..atutes or the Act,

. toa.sS"e3s,cost~~fthi6~rbitrat.:l.on proceeding against AWS. A.WS stated that ita
will1.ngneea to share the cC:;sta ~f the arbitration should not be coru;truedin any
way·a."" Dilbject~ngMfStofut.uJ:eassessments under Minn. Stat. § 237.295.

6 .,The contracting parties shi:ill serve their contract. on the aayvice list
provic1~dhy .the Commission. The contract. must be served on the date the contract

. ," .

The Commission acknowledg~a>M;S',agreement to ahare equally the t.:OSCS of this
a,rbitration(p-412!EM-'97-37J.) with USWC. These [·711 costR include the COBts

. of theDepar~tment, theOffice.of Administrat.ive Hearings, and the Commission .
. The <:ommissi6~\.lnde-rst'ands':t.ha,t 'AtHS' willingness to share the costs of this
arbit~at'iond6es'notneces';;arilyimply that AWS .i.a subject:. to futureasaessmenta
tmde·,r·Miim'. :StaL§ 237 .29S.' ±~"light of AWS r agreement: t.o C1hare equally in the
coats of:thisarbitrat:loc· wid(.ri'swc, it is not necessary for. the Conunission to

. cteterndne' in'it.s 6rd'e:r (,'hetherlt has the authority and obligation to assess
cost.s~~ain~t,1\WS..

5. USWC andAWS shall aubmiCa final corltraC:1: 1 cont.aining ,all the arbitrated and
negoti'atedterma, t.o. theComrniQl'tion for review pursuant to 47 U.S.C. § 252(e) no
.later .tban3.0day$ from the service date of the Commiasion ordp-r in this
p'ioceeding. I.f a partyobjo~t6tO. any language in the contrl:lct, the party rT11.\st
·.indicate the basis .for that Qbjcction as part of che filing of the contract, and
the party mU!:it F.lubmitpropeeed£11t.ernative cont.ract language. \

ot·



e. Thi'aOrder :shall become effective immediately.

7.Thepart:i~s, participa.nt:.~ ,and ..i.ntore3ted persons shall have 10 days from the
date the partiessubm;i.t their contract to the Commi::l~ion to file comments
regarding the cont,race.
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OF OREGON

BEFORE THE PUBLIC UTILITY COMMISSION

An evidentiary hearing in this-matter was conducted on May 20, 1997. After the
hearing, AWS filed five exhibits (AWS 15 through AWS 19). Through stipulation or by
ruling of the Arbitrator, these items were admitted into evidence. The parties filed bri~fs on
June 13, 1997. The Arbitrator's Decision issued on July 3, 1997, and the parties filed
comments regarding that decision on July 14, 1997.

9,'l-2,~ u

~UG 0 4 1997'

ORDER

ORDER NO.

ENTERED

ARB 16

ProceduraIIl~to~-
."

In the Matter of the Petition of AT&T Wireless )
Services, Inc., for Arbitration of )
Interconnection Rates, Terms, and Conditions )
Pursuant to the Telecommunications Act of )
1996. )

On April 1, 1997, USWC filed a Response and Motion to Dismiss. On April 2, 1997,
the parties and the Arbitrator held a telephonic prehearing conference. During the conference,
the parties agreed to the schedule for this docket, including an opportunity for AWS to reply
to USWC's motion to dismiss. On April 25, 1997, the Arbitrator issued a ruling denying
USWC's motion to dismiss and determining that all the issues for which USWC requested
dismissal were proper for arbitration under the Act. On May 9, 1997, another prehearing
conference was convened by telephone to discuss procedures, discovery issues, and related
topics.

On October 3, 1996, AT&T Wireless Services, Inc. (AWS), served US WEST
Communications, Inc. (USWC), with a "Mitten request under the Telecommunications Act of
1996 (47 U.S.C. §151 et seq.) (the Act). The request asked USWC to terminate AWS's
existing interconnection contract and negotiate a new agreement for interconnection, services,
and network elements under the Act to facilitate AWS's provision ofwireless services in
Oregon. On March 6, 1997, AWS filed a timely petition for arbitration with the Commission.
In accordance with §252(b)(1) of the Act, AWS requested the Commission to resolve all the
unresolved issues raised in AWS's petition. Ruth Crowley, an Administrative Law Judge with
the Copmrission, was designated to act as Arbitrator.
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I Unless otherwise indicated, references to the "FCC Order" are to FCC 96-325.

.

.'

On July 18, 1997, the Eighth Circuit filed its decision in this matter. The court
vacated the following provisions: 47 C.F.R. §§ 51.303, 51.305(a)(4), 51.311(c), 51.315(c)-(f)
(vacated only to the extent this rule establishes a preSumption that a network element must be
unbundled if it is technically feasible to do so), 51.405, 51.505-515 (inclusive), 51.701-51.717
(inclusive, except for 51.701,51.703, 51.709(b), 51.711(a)(I), 51.715(d), and 51.717, but only
as they apply to CMRS providers), 51,809; First Report and Order, 1'101-103, 121-128, and
180. The court also vacated the proxy range for line ports used in the delivery of basic
residential and business exchange services established in the FCC's Order on
Reconsideration, dated September 27, 1996.

On November 1, 1996, the Eighth Circuit Court of Appeals issued an order partially
lifting its October 15 stay with respect to Commercial Mobile Radio Services (CMRS) issues.
The Court determined that the stay should be lifted with respect to reciprocal compensation
set f-orth in FCC Rules 51.701, 51.703, and 51.717. That November 1 order made these FCC
rules applicable to this arbitration proceeding.

On October 15, 1996, the Eighth Circuit Court ofAppeals stayed operation of the FCC
rules~elatingto pricing and the "pick and choqse" provisions? Iowa Utilities Board v.
Federal Communications Commission et al.. Case Nos. 96-3321 et seq. (8th Cir., October 15, .
1996) (Order Granting Stay Pending Judicial Review). On November 12, 1996, the United' '.
States Supreme Court issued a ruling which declined to lift the stay. The stay will remain in
effect until the appeals are decided on the merits. Because of the stay, I have considered the
FCC pricing rules to be advisory and not binding on this arbitration.

Statutory Authority

This arbitration was conducted under 47 U.S.c. §252(b). The standards for arbitration
are set forth in 47 U.S.C. §252(c):

ORDER NO.

On August 8, 1996, the Federal Communications Commission (FCC) issued rules
pursuant to 47 U.S.C. §§251 and 252. 47 C.F.R. § 51.100 et seq. I

In resolving by arbitration under subsection (b) any open issues and imposing
conditions upon the parties to the agreement, a State commission shall--
(l) ensure that such resolution and conditions meet the requirements of section
251, including the regulations prescribed by the Commission pursuant to
section 251 ;
(2) establish any rates for interconnection, services, or network elements
according to subsection (d); and
(3) provide a schedule for implementation of the terms and conditions by the
parties to the agreement.

2 The provisions of the rules subject to the stay are 47 C.F.R. §§51.501-5 I5 (inclusive). 51.60 I-6 11 (inclusive).
51.701-717 (inclusive), the default proxy range set forth in the order forline ports, and 51.809.
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Commission Review

Section 252(e)(1) of the Act requires that any interconnection"agreement adopted by
negotiation or arbitration shall be submitted for approval to the state commission. Section
252(e)(2)(B) provides that the state commission may reject an agreement (or any portion
thereof) adopted by arbitration only "if it fmds that the agreement does not meet the
requirements of section 251, including the regulations prescribed by the [FCC] pursuant to
section 251, or the standards set forth in subsection (d) of this section." Section 252(e)(3)
further provides:

I

Notwithstanding paragraph (2), but subject to section 252, nothing in this section shall
prohibit a State commission from establishing or enforcing other requirements ofstate
law in its review of an agreement, including requiring compliance with intrastate '.
telecommunications service quality standards or requirements.

Commission Conclusion
.'

The Commission has reviewed the Arbitrator's Decision and the parties' comments
underthe standards set out above. Except as indicated below, we conclude that the
Arbitrators Decision comports with the requirements of the Act, applicable FCC rules, and
relevant state law and regulations. We have also provided clarification or additional
explanation of the Arbitrators Decision where appropriate.

USWC Exceptions

Paging Issue (Issue C): The Act mandates reciprocal compensation fOf.transPOrt and
tennination. Because, according to USWC, pagers do not terminate traffic, they are not
eligi~le for mutual compensation under the Act. USWC's argument that paging providers do
not tenninate traffic is unconvincing. As the Arbitrator's Decision points out, CMRS .
providers are considered telecommunications carriers under the Act. The FCC Report and '
Order specifically state that paging providers, as telecommunications carriers, are entitled to
reciprocal compensation for transport and termination of local traffic and are not required to
pay charges for traffic originating on other carriers' networks. The Eight Circuit decision left
those portions ofthe Report and Order intact. We decline to change the Arbitrators Decision
on Issue C.

Electronic Interfaces/or Operational Support Systems (OSS) (Issue D): USWC
argues for modification of the Arbitrator's Decision to the extent that it requires USWC to
provide access to ass and maintenance and repair electronic interfaces. USWC contends that
this issue was not properly raised in the Petition, since it was raised, if at all, by inclusion of
certain proposed language in the AWS proposed contract attached to the Petition. USWC .
concludes that this issue should not be considered. Moreover, USWC argues that the Act
does not require it to provide access to ass for interconnection (as opposed to access for
resale and access to unbundled elements). USWC is amenable to working on an electronic

3
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USWC is to allocate space on its poles, etc., in a nondiscriminatory way, on a first
come, first served basis. [[Access to tops ofpoles shall be consistent with all electric and
safety regulations.]] USWC may reserve reasonable space for its maintenance and
administrative needs, in accordance with a bona fide development plan.

Bill and Keep (Issue A(1)): The Arbitrator's Decision rejected bill and keep for AWS.
AWS argues that its cost study shows that transport and tennination costs are in balance even
if traffic is not. lllis is the same argument AWS presented to the Arbitrator in briefs. We do
not believe that AWS's reasoning is consistent with the Act and Order. AWS also complains
that the Arbitrator's Decision treats AWS differently from all other CLECs who have
requested bill and keep.

Effective Date/or Reciprocal Compensation (Issue 4/4)): uSwdco~ten~ that the
Arbitratof's Deci~ion setting the effective date for reciproeat compensation-atthe ~~_offilIDg7
the interconnection request rather than the date when the stay was lifted, is inconsistent with ;
the decision in ARB 7, Western Wireless's petition. We conclude that the legal analysis set
forth in the Arbitrator's Decision is correct and decline to change it

interface for AWS as an interconnector, but requests clarification that it is not required to do
so by federal law.

. ".
_ Access to Poles, Ducts, Conduits, and Rights-aI-Way (Issue E): USWC does not

contest this part of the decision but asks that the Order clarify that access is to be granted only
if it is in compliance with safety regulations. The Arbitrator's Decision at pp. 18-19 is
modified by the addition ofthe text below in double brackets:

Resolution: Duty to afford access to poles, ducts, conduits, and rights ofway is" .
reciprocal; USWC may keep spare capacitylor maintenance and administrative purposes
based on a bonafide development plan; USWC must take reasonable steps to expand
capacity where necessary. I/Access to tops olpoles must be consistent with all relevant
electric and safety regulations.]]

We consider that inclusion of the language referring to ass in AWS's proposed
. contract, attached to the Petition, raises the issue for purposes of this Arbitration. As to

USWC's argument that there is a distinction between ass for interconnection and ass for
access to unbundled elements, we disagree. Under the Act, and as held by the Eighth Circuit,
ass constitutes a network element and as such is subject to the unbundling requirements of
§251 (c)(3) of the Act. The purpose for which a competitive provider employs ass is
irrelevant to this legal requirement. We decline to change the Arbitrator's Decision on this
issue.
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We conclude that the Arbitrator's Decision with respect to bill and keep is correct.
The decision reviews our finding from Order No. 96-021 (CP 1, 14, and 15) that bill and keep
is appropriate where traffic is in balance, and recites AWS's admission that traffic between

, ILECs and CMRS providers is not in balance. Even asswning, for the sake of argument, that
we were willing to stretch our classification of appropriate situations for bill and keep to
include situations in which costs were in balance, we would not accept an unreviewed cost
study such as the one AWS submitted in this proceeding.

Tandem Issue (Issue A(2)): A WS argues, as it did in its briefs, that its Mobile
Switching Center (MSC) is equivalent to a tandem, in terms ofgeographic coverage and
functionality. AWS objects that the Arbitrator's Decision is based on the Commission's
decision in ARB 7.

We adopt the reasoning given in the Arbitrator's Decision for rejecting AWS's
argument that the MSC is equivalent to a tandem. On review, we find that the record in this
case supports the findings with respect to the MSC in the Arbitrator's Decision.

Reciprocal Compensation ifBill and Keep is Not Adopted (Issue A(2)): AWS asks for
clariiieation as to what mileage band applies for the transport element. The Arbitrator's
Decision did not specify a mileage band. AWS advocated a 25-mile band for transport (equal
to the weighed average transport distance reported by USWC for all mileage bands in other'
USWC states).

We adopt AWS's proposed mileage band. We modify the Arbitrator's Decision, at
p. 5, to add the text in double brackets:

AWS proposes to pay USWC the rates'established in UM 351, Order No. 96-283,
Revised Appendix C, as modified by UM ~44, Order No. 97-239, Appendix C. AWS will
pay USWC the tandem rate for traffic tenmnated at USWC's tandem, plus average transport,
and the end office rate for traffic terminated at USWC's end office. [[AWS proposes a 25
mile band for transport (equal to the weighed average transport distance reported by USWC
for all mileage bands in other USWC states)]].

We modify the Arbitrator's Decision, at p. 8, adding the words in double brackets:

The Commission has spent years working out a methodology for costing and pricing,
and the dockets named above are the result of that work. The methodology is established and
reviewable. USWC's methodology and results are unreviewed and the inclusion ofa
depreciation reserve deficiency is a departure from standard Commission costing/pricing
policy. I will adopt the UM 351 rates (set forth in Revised Appendix C to Order No. 96-283)
as modified by UM 844, Order No. 97-239, Appendix C, for transport and termination
between the parties. [[I also adopt a 25-mile band for transport, as AWS proposes.]]

5
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Effective Date (Issue A(4)): AWS agrees with the Arbitrator's Decision's assignment
of October 3, 1996, as the effective date for reciprocal compensation, but argues that the
effective date detennination is tied to what rate should apply between the date of the request
for interconnection and the effective date of the arbitrated agreement. This issue is contingent

~ on our taking jurisdiction of the contract between USWC and AWS which may have expired
on Dec. 31, 1996, or have been extended its "evergreen" clause by virtue of the parties'
omission of a written tennination. The Arbitrator did not take jurisdiction over the parties'
contract dispute. We adopt the Arbitrator's reasoning and find that arbitration under the Act
is not the proper forum to resolve this contract dispute.

Access to Poles, Ducts, Conduits, and Rights-ol-Way (Issue E): AWS argues that the
Arbitrator's Decision allowing USWC access to AWS's poles, ducts, conduits, and rights-of
way is inconsistent with the Commission's decision in ARB 3/6. There the Commission
relied on the Act and Order to conclude that access rights differ for incumbents and new
entrants.

After reviewing the relevant sections of the Act, we conclude that AWS's argument is
correct. The right to obtain access does not extend to incumbent local exchange carriers."
Accordingly, AWS is not required to provide USWC with access to poles, ducts, conduit, and
rights_-of-way owne~ or controlled by AWS. The Arbitrator's Decision at p. 18 is modified to
include the word in double brackets:

Resolution: Duty to afford access to poles, ducts, conduits, and rights ofway
is [fnotJI reciprocal; USWC may keep spare capacity for maintenance and administrative
purposes based on a bonafide development plan; USWC must take reasonable steps to
expand capacity where necessary. Access to tops "ofpoles must be consistent with all
relevant electric and safety regulations.

The first paragraph on p. 19 of the Arbitrator's Decision is replaced by the following
paragraph: ."

Section 251(b)(4) of the Act requires all local exchange carriers to provide access to
poles, ducts, and rights-of-way. However, §2S1(b)(4) also specifies that access be provided
on "rates, tenns, and conditions that are consistent with section 224." Section 703 of the Act
amends Section 224. Section 224(f)(1) provides that "[a] utility shall provide a cable "
television system or any telecommunications carrier with non-discriminatory access to "anY'
pole, duct, conduit, or right-of-way owned or controlled by it." (Emphasis added.) The
definition of "utility" in section 224(a)(I) is amended to include "any person who is a local
exchange carrier or an electric. gas. water, steam, or other public utility. and who owns or
controls poles, ducts. conduits, or rights-of-way used. in whole or in part, for any wire
communications." (Emphasis added.) Section 703 further amends §224(a)(S) to provide that
«[f]or purposes of this section, the tenn "telecommunications carrier" (as defined in section 3
of this Act) does not include any incumbent local exchange carrier as defined in secti6n
25l(h)." (Emphasis added.)

6
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Contract Language (Issue F): The Arbitrator's Decision asks AWS to prepare a
contract "within the scope of what is contemplated by the Act and the FCC Order." AWS
requests clarification regarding what in its agreement is beyond the scope of the Act.

Except as specifically provided in the Arbitrator's Decision, we find no particular
provision of AWS's agreement beyond the scope of the Act and Order. We conclude that the
Arbitrator's language was meant merely as a cautionary statement.

Service Quality Rules (Issue G): AWS recognizes that our other decisions have
declined to impose service quality standards on USWC. AWS requests, however, that our
order include the language from ARB 3/6 and several other arbitrations to the effect that'
USWC must prepare detailed specifications for showing its existing quality and performance
standards.

We flOd AWS's request reasonable and will add the following language to the
Arbitrator's Decision at p. 22. This paragraph vvill be the final paragraph in the section on
Issue G:

"

However, §25I(c)(3) of the Act requires local exchange carriers to provide unbundled
netWOi'k elements on a reasonable and nondiscriminatory basis at levels ofquality at least
equal to the quality the carrier provides itself. Therefore, USWC shall provide AWS current
written objective measures of quality for: 1) billing; 2) operator assistance; 3) preorder, order,
provisioning, and maintenance/repair; 4) network quality; and 5) provisioning of
interconnection and unbundled elements, vvithin 30 days of the effective date of the
agreement.

Phy#cal Interconnection (Other Issues): AWS objects to the Arbitrator's adoption 'of
USWC's proposed limits on the length offacilities that USWC must construct. AWS argues
that the.limitation is inconsistent with the Act and past Commission decisions. In previous
decis{ons (CP 1, 14, 15; ARB 3/6) the Commission found that USWC must share the co'st of
meet point facilities for interconnection, and the parties must negotiate mutually acceptable
meet points. Under the Act (§25I(c)(2), (3) and the Order (1553), meet point arrangements
are technically feasible and vvithin the scope of the ILEC's interconnection obligations. No
limit on the length of facilities is expressed.

We find that AWS's argument is correct. We modify the Arbitrator's Decision at p. 25
by adding the bracketed word:

Physical Interconnection: Parties to negotiate mid-span meet arrangements and
points ofinterconnection; IInolJ /imitimposed on length offacilities USWC must
construct,' compensation necessary; direct trunks to be established when traffic between a .
USWC end office and the AWS switch exceeds 512 CCS.

The parties should negotiate meet points for interconnection and traffic exchanged on
two-way trunks. USWC's proposed standard for length of facilities it must construct as part
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IT IS ORDERED that the Arbitrator's decision in this case, attached to this order, is

adopted as amended herein.
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ORDER

A party may request rehearing or reconsideration of this order pursuant to ORS 756.561. A
request for rehearing or reconsideration must be filed with the Commission within 60 days of
the date ofservice of this order. The request must comply with the requirements ofOAR 860
014-0095. A copy of any such request must also be served on each party to the proceeding as
provided by OAR 860-013-0070(2). A party may appeal this order to a court pursuant to

applicable law.

of a mid-span arrangement is rejected. I adopt USWC's proposal to establish direct trunks
when traffic between its end office and the AWS switch exceeds 512 CCS.


